'UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA '

USEPA RECORDS CENTER REG

HHIIHIIIIIIIIHIIIIIIIIHHIHIIHMI

FOURTH DIVISION -

UNITED STATES OF AMERICA,
Plaintiff,
~and
STATE OF MINNESOTA, by its
Attorney General Hubert H.
Humphrey, III, its Department
of Health, and its Pollution
- Control Agency,
Plaintiff-Intervenor,
vs.
REILLY TAR & CHEMICAL CORPORA-
TION; HOUSING AND REDEVELOPMENT
AUTHORITY CF ST. LOUIS PARK:;
OAK PARK VILLAGE ASSOCIATES;
RUSTIC OAKS CONDOMINIUM, INC.:;
and PHILIP'S INVESTMENT CO.,
and
CITY OF ST. LOUIS PARK,
Plaintiff-Intervenor,
VS.
REILLY TAR & CHEMICAL CORPORATION,
Defendant,
and
CITY OF HOPKINS,
~Plaintiff-Intervenor,
VS.

REILLY TAR & CHEMICAL CORPORATION,

Defendant.

Civil No. 4-80-469

MEMORANDUM OF REILLY TAR

‘AND CHEMICAL CORPORATION

IN OPPOSITION TO THE :
MOTION OF THE UNITED STATES
AND THE STATE OF MINNESOTA
FOR SUMMARY JUDGEMENT ON
REILLY'S THIRD AFFIRMATIVE
DEFENSE TO THE UNITED
STATES' COMPLAINT AND FOURTH
AFFIRMATIVE DEFENSE TO THE
STATE'S COMPLAINT (NPDES)




INTRODUCTION

This membrandum'is submitted in opposition to fhe
ﬁhited States' and the State of Minnesota's (the ?Staﬁe's")
joint'motion for summary judgment'ﬁith respect to Reilly'Tar
and Chemical Corporation's ("Reilly's") Third Affirﬁative
Defenée to the United States' Complaint and,Fourth‘Affirmativé.
Defense to thé States' Complaint. These defenses assert in
substance that the liability of the City of-St; Louis Park (the
"City") and the nonliability of Reilly to remedy the alleged-
groundwater éontamination pfoblems at the site of the former
Reilly plant in St. Louis Park has been fully-adjudicaﬁed by
the-Minnesota Pollution Control Agenéy on behalf of the United
States Environmental Protection Agency in an adjudicative
administrative proceeding entitled "In the Matter of the
Application of the City of St. Louis Park for a National
Pollutant Discharge Elimination System Permit, file no. MN
0045489." Reilly asserts that this prior adjudiéation
coliaterally estops the United States and the State from
alleging that Reilly is liable for the claims of soil and Qater
contamination in St. Louis Park. |

As outlined below, St. Louis Park had previously
- acquired the site from Reilly in 1972-73, expressly'asshming
responsibility for any and all questions of soil and water
impurities and agreeing to hold Reilly ﬁarmless therefrom.

"Reilly contends that the NPDES prdceedings were an adjudicative



-/

affirmation and recognition of the responsibility of St. Louis

'Park - and,'cohcomitantly,-the non-responsibility of Reilly,;-

. for any and all questions of soil and water. contamination

related to the former Reilly site.

 'St. Louis Pérk has challenged Reilly's view of the

_'scbpe and effect of its purchase of the property and its

hold-harhless'égreément}-and that issue, with its many factual
questions, réméins for determination at trial. In'Reil;y's-
view, it is preméture.to'consider in any.form its NPDES
estoppel defense before considering the matters challeﬂged by
St. Louis Park, and it is especially inappropriate to do so in
a summary judgment context, where the court necessarily will
not have befofe it all of the evidence relevant to the purchase
agreement and hold-harmless matters. It is of crucial
importance to view these matters in the full context of the
situation at the time, and Reilly submits that it is not
possible to ao so here. Although this defense is separate frbm
the settlement defense on which, -as to the State, the Court has

at least prelihinarily ruledl/ it is similar in that it

1/ Since the Court's ruling, which Reilly has all along

contended was premature, Reilly has uncovered additional
and important evidence bearing on its settlement defense,
much of which has been found in documents and tape
recordings produced to Reilly by the State only after the
State had been successful in its attempt to convince this
Court that it should prevail in summary judgment on the
issue. Because of this, Reilly fully intends to move the
Court to reconsider its earlier ruling in due course.



: cannot.faifif be considered taken out of the'céntext of all the
-evidence'concerning the peridd which would be presgnted at
trial, inasmuch aiseilly is then depriVed of having the trier.
of fact review the totality of the evidence and draw ‘its |
conclusions based on the cumulative effect'thereqf.  Piecemeal,'
_summéry adjudication of issueé'suchfas this, where ihterfelated
facts and inferencés thetefrom'are deprived of their contekt
and viewed in an unrealistic, isolafed light, is not, Reilly
shbmits, conducive to a fair resolution of such issues.

For purposes of the instant ﬁotion, if decided now, -
Réilly's éssertions as to the scope and effect of the purchase
agreement and hold.hérmlesslproviSion musﬁ be taken as true,
with all reasonable inferences which may be drawn therefiom.

Weber v. Towner City, 565 F.2d4 1001, 1005 (8th Cir. 1977).

" These assertions have been previously outlined for the Court in
the Memorandum of Reilly In Opposition to the State of
Minnesota's Motion for»Summary.Judgment On First Affirmative
Defense (pp. 4-24), and Affidavits in support thereof. Those
background facts will be only briefly recited here to remind

the Court of the context involved.

BACKGRCUND FACTS

The Court will recall that the alleged contamination
that is the subject of the instant suit was also the subject of

a suit filed by the State and the City against Reilly in State



Court on October 2,:1970.' State of Minnesota,'et'alf V. Reillyi

par -and Chemical Corp., Minn. Fourth Jud. District, File No.

- 670767. Prior to the institution of the 1970 lawsuit, the City
had made alnumber of attempts to aéquire the.Reiily property.
On.April 14, 1972, the City and Reilly finally agreed upon a
purchase of the real éstate. On that'date, a purchase |
agreement was'entered'into which provided for fhé purchéée of
the property by the City and provided in'part:

- 4, Condition of Premises. It is understood as a
part of the consideration of this purchase that the
Buyer is acquiring said premises in an ‘'as is'
condition, and that this ‘'as is' condition includes
any and all questions of soil and water impurities and
soil conditions; and that the City agrees to make no
claim against the seller for damages relative to soil
and water impurities, if any, in any way relating to
the rremises sold herein, or relative to any other
premises in which the City of St. Louis Park holds an
interest.

* * %

9. Current Litigation. It is understood that
this agreement represents a means of settling the
issues involved in State of Minnesota, by the
Minnesota Pollution Control Agency and the City of St.
Louis Park, Plaintiffs, vs. Reilly Tar & Chemical
Corporation, Defendant, Hennepin County Minnesota
District Court Civil File No. 670767. It is
understood that the City of St. Louis Park will
deliver dismissals with prejudice and without cost to
defendant executed by itself and by the plaintiff
State of Minnesota at closing. Defendant Reilly Tar &
Chemical Corporation will deliver a dismissal of its
counterclaim with prejudice and without cost to
plaintiffs.

RTC Ex. 31 (attached as Appendix-1 to Affidavit of Edward J.
Schwartzbauer filed in support of this Memorandum) (such
attachments to said Affidavit are hereinafter referred to as

A-__). Following the execution of the Purchase Agreement, the
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PCA and the City- created a joint commission to determine "a
method whereby the Citx would clean up the area." - RTC Ex. 32
(a-2). | '_ -

| Both the City aﬁd'Reillylexpected that, hpon closing,
_the State would sign_and deliver a dismissal as preQiously
agreed. 'However, on June 15, 1973, Jack Van de.North, an
attorney for the MPCA wrote to Rolfe Worden; counsel for the
. City, advising that the State would not to dismise the action’

until it recieved and reviewed a proposal from St. Louis Park .

for eliminating the potential pollﬁtion hazards at the site and
suggesting that the staffs of the City and the State meet to
discuss possible solutions. RTC Ex. 34 (A-=3).
Accordingly, on June 19, 1973, Reilly and the City
‘entered into an agreement which recited the State's refusal to
sign the formal dismissal, and provided that:
The City hereby agrees to hold Reiily harmless
from any and all claims which may be asserted against
it by the State of Minnesota, acting by and through
the Pollution Control Agency, and will be fully
responsible for restoring the property, at its
expense, to any condition that may be requlred by the
Mlnnesota Pollution Control Agency.
RTC Ex. 71 (A-4). This agreement was drafted by Worden, one of
the attorneys for the City, after discussions in which Reilly's
attorney, Thomas Reiersgord, insisted upon an agreement which
would, in effect, substitute the City in Reilly's place in the
lawsuit. See, Worden deposition at 46-47, (A-5). Following
the City's execution of its hold harmless agreement to Reilly,

the State for years looked only to the City as the responsible

party.



In November of.1§74, at é meeting of the PCA Board
aftended by Wayne Popham for the City, the Board received a
report from James Coleman of the Minnesota Department of Héalth
("MDH") who reported a potentially serioué g;oundwater
contamination problem-(RTC.ﬁx. 94, pg. 12) (A-6) and.verified
thé presence in the soil of benzota]pyrene énd orﬁho phenylene
pyrene; “RTC-Ex. 95 (A;7); At that meeting, the Board | |
“unanimously adopted a resolution to the effect that "St. Lduis
Park would be fesponsiblé, at its own expense;-for treatment of
- thelrun-off water in the storm sewer to reduce phenols ahd'
. oﬁher pollutants...." RTC Ex. 94, pg. 13 (A-G). At that time,
St. Louis Park and PCA lawyers were quoted as saying "it wduld
be futile tq go after the Repgblic Creosote Co., which érovided
~ the probiem initiaily-because despite knowiedge of a potential
threat, the City absongd the company from all future liability
when it bought the land in 1973." RTC Ex. 96 (A-8).

The PCA and the City confinued to meet to work out
between themselves a plan to correct the soil and groundwater
problem. Théy met on December 6, and agreed that the City, the
PCA and the MDH would developla plan of study to determine the.
magnitude of the soil and groundwater contamination and
determine solutions. RTC Ex. 97 (A-9). The City and the State
continued to act as though the City were responsible for the
soil and groundwaterlcontamination. No one suggested that

Reilly fund the study, or arrange for remedial work, or meet



‘with the City'or:Agency represéntatives to draft é
stipulation. Even as late as.i977, Sandra Gardebring,w:
Executive Director of the Agency} clearly indiéatéd her
understanding as to who was the "“responsible party" fof
cleaning up the contaminétion: | |

| We need a résponsible party and I think St. Louis

Park has to be addressed by us as the responsible

party. )
11/18/77 article from St. Louis Park Newspaper. RTC Ex. 187
(A-10).

Following the purchase of the property, the City had
begun planning for the construction of a storm sewer treatment
facility for the Reilly property. The City and the State
-considered entering into a stipulation agreement with respect
to the discharge of the storm ahd run-off water. In an undated
communication sent early in 1974, the PCA apparently
transmitted to the City a proposed stipulation,'drafted by the
PCA which recites in part: "The City has assumed
respénsibility for the former sife,of Reilly Tar & Chemical
.Company and Republic Creosote Company and some adjacent
property...." RTC Ex. 92, ¢ 2 (A-ll); The stipulation recites
(4 6) that the Agency is alleging that the City is presently
violating applicable Minnesota laws relating to water
pollution, by allowing coal tar distillates to discharge into
surface and underground waters of the State." The draft

stipulation also provides that the City shall, by May 15, 1974,



refaiﬁ a con#uiting engineer to prepare a comp;ehensivé.;eport
on the contamination of groundwater and that the City'shaii
construct.ahd place into ope;ation a disposal systeﬁ fbr the
collection and treatment of. areal run-dff'to Minnehaha Créek,

meeting effluent standards set forth in thé}stipulation.

THE NPDES PROCEEDINGS

In a January 20, 1975 memo to the PCA Board, William
Donohue, counsel for the PCA, set forth the pblicy and law
considerations relating to the PCA's authorization of the storm
- sewer treatment system. The memo specifically dealt with the
issue of whether the PCA should authorize the treatment system
by issuing a NPDES permit or by stipulation agreement. 1In that
memorandum, Mr. Donohue states:

The St. Louis Park discharge water flows over

soil that is contaminated to a great extent and

the discharge itself is controlled by virtue of

the treatment that is provided for the phenols

and carcinogenics. On this basis, the staff has

determined that an NPDES must be obtained in this

situation.
Memorandum to Agency Board from W. P. Donohue dated 1/20/75,
(A-12). On January 21, 1975, a resolution was adopted at a
meeting of the MPCA Board calling for an expedited scheduling
of a public hearing on the City's proposed discharge and NPDES
hearing and authorized the Executive Director of the MPCA to

appoint a hearing officer. Affidavit of Board's Authorizing

Resolution dated 1/29/75 (A-13).



" The Nationél.Pollutant Discharge Eliminatioh Syétem
perﬁit is a joint pefmiﬁ of the Staté and the Environmental
Protection Agency. Johénnes_9/8/83 depbsition a£ 16 (A-14).
The Federal Water Pollution Control Act in § 402, 33 U.S.C.

§ 1342, establishes the NPDES permit program. As'ipdicated in
" the brief of the State and the United States, the Administrator
of the;Envirqnﬁentél Protection Agency ("EPA") is authofized to
delegate'the_authority to issue permits to the states, with the
EPA retaining authority for review and approval of permits.
The MPCA has had authority to administer: the NPDES permit
program.since June 30, 1974. See, 2;2;; Interim Modification
Order for NPDES Permit No. MN 0003085 dated 4/1/75 (A-15).
Proposed NPDES permits are submitted to the EPA for review and
approval and are subject to EPA veto. 33 U.S.C. § 1342(4)(2).
In line with its authority to administer the NPDES
permit program, the PCA conducted a hearing on the St. Louis
Park application for a NPDES permit for a treatment system on
the former Keilly property on Februéry 27, 1975. The public
hearing was to be conducted in accordance with Agency Rules of
Procedure MPCA 1-13. Notice of Decision to Hold a Hearing
dated 1/28/75 (A-16); RTC Ex. 229, Sec. IV.B. (A-17). MPCA 9,
which was in effect at the time of the hearing, provided the
procedural requirements for a hearing ordered by the Agency.
The rule provides that parties have a right to legal .counsel,

discovery by the Agency is allowed, the Agency or hearing



officer has subpoéna power, and notice of'heafing islreqﬁired;_
Parties also have the right to present witnesses, the right of
Croés-éxamination;'éhd the right to appeal. 6 MCAR § 4.3009
(9)s (K); (1), (m), (P) (1974). I
| The hearing officer for the proceeding was C. A.
Johannes, Chief Water Poliution Céntrol Engineér'of the PCA,
and former.Director'of the PCA Division of Water Quality in the
early 1970's. Mr. Johannes was considered to be indepehdént of
the Agency for éurposes of the hearing and was to remain
impartial and render an objective decision. Appointment of
. Bearing Officer dated 1/28/75 (aA-18).
| The private parties to the hearing were Ciean

Air-Clean WaterlUnlimited, the Izaak wWalton League and
Minnesotans Against Pollution. The United States and the State
in théir brief in support of their mbtion'for summary judgment
make much of the fact that Reillj did not participate in the
hearing{ Reilly was not sent notice of the hearing, however,
nor was Reilly invited to attend. St. Louié Park was also a
party to the hearing. Wayne Popham, counsel for St. Louis
Park, represented the City in the NPDES adjudication.
Similarly, William Donohue, Special Assistant Attorney General,
appeared representing the MPCA.

Following the hearing, hearing examiner Johannes made
Findings of Facts, Conclusions, and Recommendations. RTC

Ex. 232 (A-19). The findings, conclusions, and recommendations
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of-;hé"heariné examiner wgre,apprdved By the PCA Boardlon
March 18, 1975. Transcript of Minnesota Pollufion Control
d_Agendy Board Meeting at pp. 37:18—38:22,.attached‘to-thé.
Affidavit of Eldon G. Kaul submitted in suppdrt of'the Brief of
the United Statés.and the State of_Minnésota (hereinafter
"Board Meeting Transcript"). The PCA Board} on the same date
also.apprOVed the NPDES permit for the St. Lodis Park Treatment
facility. Board Meeting Transcript 37:18;38:22; The .permit
proposal which-vas redrafted in accordance with the findings of
fact resulting from the public héaring was sent to the EPA for
approval on March 19, 1975. RTC Ex. 236 (A-20). Following EPA
approvél, the final NPDES pérmit was received by St. Louis Park

on April 15, -1975. Breimhurst letter to Cherches (aA-21).

ARGUMENT

I. The Administrative Adjudication In The NPDES Hearing
On The Settlement Of The Lawsuit Established The
Liability Of The City And The Nonliability Of Reilly
For Soil And Groundwater Contamination And Collaterally
Estops The Plaintiffs From Raising That Issue In The
Present Litigation

The liability of the City of St. Louis Park to remedy
the contamination problems in St. Louis Park was established by
an adjudicative affirmation through the NPDES ppoceedings of
the settlement of the lawsuit between the City and Reilly and
the City's purchase of the property in an "as is" condition.

One of the specific issues which was addressed at the

NPDES hearing was the issue of whether the description of the

=11~



facility'in the permit should reflect thelpasf activities,that
occurred at the site. RTC E#. 230, ¥ 9 (A-22). This issue was
adjudicated'at the adﬁihistrative hearing. The addition of the
‘history of the litigétién relating to the settlement of the
lawsuit was specifically requested by the City of St; ﬁouis
Park to be included in ﬁhe-final permit. 'Wayne Popham, counsel
for the City, testified about thé history of the 1itigétion, |
the settlement, and_how St. Louis Park becaﬁe-invqlved.in'
seeking a NPDES permit. B

Mr. Popham testified at the NPDES hearing that St.
Louis Park brought an action agaiﬁst Reilly to eliminate aif
and water pollution at the former Reilly site. Transcript In
the Matter of a Publié Hearing on the Application of the City
of St. Louis Park for a NPDES Permit to Discharge from A
Wastewater Treatment System on the former Republic Creosote
Site to Minnehaha Creek dated 2/27/75, pgs. 8:19-9:6 (A—23)
(hereinafter "Hearing Transcript). He further testified that
the City purchasea the property from Reilly on an "as is" basis
and dismissed the litigation as a provision of the settlement
agreement. Hearing Transcript, pp. 12:10-12:16 (A-23).
Because of the settlement of the lawsuit, the purchase of the
Reilly site "as is" and the subsequent hold harmless agreement,
the City assumed liability for correcting the contamination

problems in St. Louis Park.

-12-



Before the hearing concluded, Mr. Popham requested
that the historical background of the City's involvement be
specifically included in the final permit itself. He
emphasized that the inclusion of the language concerning the
background of the City's involvement was not expectéd to put
the City in any favored position.but would rather explain why
the City was now looking to correct pollution problems;
‘Rearing Transcript, pp. 241:1-242:19 (a-23).

The historical background on the settlement of the
lawsuit and the City's purchase of the property, which placed
the City in a position of responsibility for remedying the
contamination problems, was adjudicated in the NPDES
pfoceeding. Based upon the evidence presented at the hearing,
the hearing examiner made the following finding of fact on the
past history of the site:

In October, 1970, the Agency and the city
commenced an action against Reilly Tar and
Chemical Company to abate pollution of waters of
the State resulting from its creosoting
operations. Earlier investigations made by the
Agency and the city provided evidence of
pollution of surface and groundwaters by coal tar
distillates and other industrial chemicals at and
in the vicinity of the Republic Creosote Plant.
As a settlement of that litigation with the
company, the city purchased from the company the
site on which the plant was located, it being the

intent of the city to redevelop the site for
housing.

RTC Ex. 232 (A-19) (emphasis added). The hearing officer also
recommended that the permit be modified to include a historical

description of the site. RTC Ex. 232, p. 13 and Attachment B

-13-



(A—19). Thé finding'of fact of the hearing examiner on the
pést history of the site and the recommendation to include a
description oflthis histbry in the permit was adopted by the
PCA Board without alteration. Board Meeting Transcript, pp.
37:18-38:22. The ianguage'concefning the settlement of the
lawsuit against Reilly by the City was included in thé final

. NPDES permit which was approved by'the ﬁPA,and iséued to St.
.Louis park. Authorization to Discharge Undér the NPDES and
State Disposal System Permit Prégram,lPermif No. MN 0045489
(A-21). | I

| Because of this adminiét;ative.adjudication of a
'settlement between Reilly énd St. Louis Pafk, and the resulting-
‘lability of the City, the United States and the State in this
presént-action should be eétopbed from raising the liability of
Reilly for the St. Louis Park contamination problems. It is
acceptedlthat collateral estoppel is applicable to decisions of
administrative agenéies acting in a judicial capacity. United

States v. Utah Construction and Mining Co., 384 U.S. 394

- (1966); United States v. Karlen, 645 F.2d 635 (8th Cir. 1981);

Gear v. City of Des Moines, 514 F. Supp. 1218 (S.D. Iowa
1981). This premise is not disputed by the United States or
the Sfate in their brief in support of their motion for summary
judgment.

| In order for an administrative adjudication to have
preclusive effect in a later action, the following -

prerequisites must be met:

-14-



T (1) The-issne must be'identicai to'theﬁqne in-the prior
| adjudicetion; | o
(2) There was'final judgment-on the merits;
(3)"The estopped party was a party-oriis in privity with a
perty to:the;prior adjudication; and
(4) The estoéped party was given a full and fair
,'opportunitynto be heard on the adjudicated issue.

Anthan v. Professional Air Traffic Controllers, 672 F.2d 706,

709 (8th Cir. 1982). The NPDES administrative adjudication
meets all of the required prerequisites. The liability of St.
Louis Park and therefore the nonliability of Reilly was
adjudged.by the finding that the lawsuit was settled. This
finding on the settlement of the lawsuit was a final judgment
which was adjudicateduby an impartial hearing examiner, adopted
by the MPCA Board and included in the final permit which was
~issued to St. Louis Park by the MfCA and the EPA.

Factually, it is clear that the State of Minnesota was
a party to the NPDES permit. The State was represented by
counsel at the hearing. (Hearing Transcript at 4:16-4:18)
(A-23). The State participated in the hearing by presenting
testimony and documentary evidence and had the right to
cross—-examine witnesses which it exercised.

It is also-ciear that the United States was in privity
with the State. As indicated in the brief of the United States

and the State of Minnesota, privity exists when the parties

-15~-



have a close relationship bordering on near identity. -

Midcontinent Broad-Casting v. Dresser Industries, Inc., 609

F.2d 564, 567 (8th Cir. 1982). 'Substéntial identity exists
between the Pollution Control Agency and the Environmenta1
Protection Agency. The_NPDES h§ating was conducted under
authority delegated by the EPA td'thé PCA. The NPDES permit
which was issued to St. Louis.Pa:k_was jointly issued b& the
State and the EPA, under the authority of the Federai Wafer
Pollution Control Act. Furthermore, it has been held that the
relationship between a state environmental agency and the EPA
in issuing a NPDES permit may be labeled sufficiently close to
~preclude the EPA from relitigating an issue which'was resolved

in a state court action between the state agency and the permit

holder. United States v. ITT-Rayonier} Inc., 627 F.24 996,
1003 (9th Cir. 1980).

The State was further.given a full and fair
opportunity to be heard on the adjudicated issues. The State
was allowed the opportunity to’present evidence, and to offer
argument, and had the right to cross-examine witnesses,
including Mr. Popham, who presented evidence on the settlement
of the lawsuit. Moreover, the State acted as.both parfy and
adjudicator here, participating in the hearing and) in the form
of the MPCA Board, reviewing and adopting the findings of the
hearing officer. The fact that the State did not contest the

evidence on the settlement of the lawsuit by the City which
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eStéblished St. Louis Park's liability is-of no consequence.
It is cieaf that "an exéress’finding in a valid final judgment
-is good ehough [for purpoéeé of collateral estoppell,... And
it makes no diffefedce whether such a'findihg'was-basea on a
compléte failure of proof rather than on a weighing of"

competing -failure of probf.? Grip-Pak, Inc. v. Illinois Tool

‘Works, Inc., 694 F.2d 466, 469 (7th Cir. 1982), cert.

denied, U.S. , 103 S. Ct. 2430 (1983); Wilson v.

Pfeiffer, 565 F. Supp. 115, 117 (S.D.N.Y. 1983). Therefore, it
is clear that the administrative.adjudication‘on the issue of
the settlement of the lawsﬁit establishing the liability of the
City and the non—liability of Reilly for the coﬁtamination
problems in St. Louis Park is bindiﬁg on thé State and the
United States and they should be precluding under collateral
estoppel principals from raising that.issue in this litigation.

II. The Hearing On The City's NPDES Permit And The NPDES
Permit Addressed Soil And Groundwater Pollution

The United States and the State of Minnesota argue in
their brief in support of their motion for summary.judgment
that the City's NPDES permit by its terms does not concern
groundwater or soil pollution. This assertion misstates the
facts. The Notice of Public Hearing specifically provides that
an issue in the hearing was whether the permit should provide
for consideration of conditions with reépect to the groundwater
and soil of the area drained by the proposed storm water _

treatment system. RTC Ex. 229, p. 2 (aA-17).
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There was a substantial amount of.evidence at the
hearing on the:groundwater issue and how it was felatéd to the
surface water permit. Wayne Long, of Orr, Schelén, Mayeron,
cbnsultants for the City_dn ;he'stérm water treatment system,
acknowledged that the groundwater and surface water problems
were intertwined. He testified in the NPDES hearing that the
treatment system would prevent the percolation of contaminants
into the soil and groundwater and fhat the system would 1owef
the'groundwater level and pull groundwater out of the |
contaminated areas. Hearing Transcript, pp. 24:5-22:16
(A-23). He testified that one of the primary needs of the -
storm sewer system was to prévent the percolation of
contaminants dowﬁ further in the ground. Heéring Transcript, -
pp. 72:5~-72:19 (A-23).

Similarly, Dave Rudberg, the Director of Public Works
for the City of St.'Louis Park, testified that without the
storm sewer system, the surface drainage would continue to move
down through any contamination which might exist in the soil
and would create additional problems with the groundwaters.
Hearing Transcript, pp. 115:5-115:8 (A-23). Lawrence Kelley of
the Minnehaha Creek also testified that the groundwater and
surface waters are very much linked together in the storm sewer
project. Hearing Transcript, pp. 174:15-174-20 (A-23).

It appears from this testimony that the storm sewer

treatment system for which the NPDES permit was sought was
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'Viewed as a.meéns of'cbntfélling additidnai pollufion'of the
gréundwate; as wéll as controlling the discharges.from the
storm water.int6 the.;eceiving waters ofEMinnehaha Creek.

In line with this testimony, the hEaﬁing-examiner
concluded that the.storm'sewer treétment project maylbe‘

expected to enhance prospects for an early start on

rehabilitation of the waters and soils underiying,the site

' while at the same time minimizing any significant extensién.of
lthe zone of the polluted groundwater. RTC.Ex{ 232, pp. .7-8
(A-19). The hearing examiner also méde a finding that because
of the interrelated nature of the surface and groundwater
problems, it was reasonable to incofporate into the permit
general conditions with respect to the resolution of the
groundwater problem. KTC Ex. 232 (A-19). The conclusion and
finding of fact were unanimously adopted by the PCA Board.
Board Meeting Transcript, pp. 37:18-38:22. The final permit
did include a provision for monitoring the subsurface soils in
the area of the land farming operationz/ in the same

parameters as:reQuired for the discharge into Minnehaha Creek.

2/ Land farming is a general technique of aerating
contaminated soil to allow natural organisms in the soil to
degrade phenol pollutants. This is accomplished by mixing
the contaminated soil with farm fertilizers and planting
farm crops on the soil. The natural micro—-organisms in the
soil, through their natural activity biodegrade the greases
and oils down to phenols and further down to unharmful
acids. This land farming technique was part of the St.
Louis Park storm sewer treatment system. See, Testimony of
W. Long, Rearing Transcript, pp. 23-25 (A-23).
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Authorizaﬁion to Discharge Under the MPDES and State Dispral
‘System Permit Program, Permit No. MN 0045489, p. 8 (A-21).

B ~The finding of_fact'dn the inte;reléted nature of the
surface and groundwatér problems and the monitoring
‘requirements fof subsurface soils which would measure the
migration-of-contaminants into the subsurface soil and
g;oundwaéer was discusséd at the PCA Bdard.meeting of March 18,
1975. Mr. Johannes,'ﬁhe NPDES hearing examiner, explained to
the B§ard that a generalfcondition with respect Eo the
groundﬁater problem was incorporated into the permit to monitqf
thé effects of the land farming operation on-the subsurface
soils and groundwater. Board Meeting Transcript, PP.
11:10-11:22. Thereforé, the permit does address groundwater
and soil pollution, contrary to the assertion of the United
States and the State that it does not.

In their brief in support of their motion for summary
judgment, the United States and the State of Minnesota state
that the PCA Board d4id not accept hearing examiner Johannes'
recommendations that the City be required to submit a plan to
abate groundwater pollution. See, RTC Ex. 232, p. 12,
Recommendation 4 (A-19). This is a mistatement of the facts.
Although the Board did consider deleting this recommendation,
-they chose to amend this finding rather than to delete it

entirely. The Board amended the recommendation to read as

follows:



'Requlre the Appllcant to submlt to the Agency for
approval a proposal for an adequate plan of study
. to determine the extent and severity of the
pollution of the underground waters resulting
from the discharge of wastes at the former
Republic Creosote site, and to cooperate in
- providing measures for satisfactory control of
. such groundwater pollution at the earliest
possible time.
Board Meeting Transcript, PE. 35:4f38:24. By making this
amendment in the recommendations of the hearing examiner, the
Board did not intend to waive its right of 1egal action against
the City if the cleanup of the groundwater pollution was not
instituted by the City. Board Meeting Transcript, PP-
36:7-36:19. In fact, Mr. Worden, counsel for the City stated
at that Board meeting that the City was committed to the
resolution of the groundwater problem, and on the subject of
deleting the hearing examiner's finding on the requirement of a
study by the City, Mr. Worden stated:
...at the same time the PCA is not waiving any
kind of rights that they might have against the
City should the City not cooperate, and the City,
I know, is programmed to fully cooperate and
resolve this situation....
Board Meeting Transcript, pp. 33:3-33:11. The amendment to the
recommendation did not affect the recognition of the City's
liability for the contamination problems; it was directed to
the City's ability or inability to fund the contamination
remedies. Board Meeting Transcript, pp. 34:9-35:17. Nowhere
in the Board Meeting Transcript does the Board refer to Reilly

as a responsible party for any part of the cleanup activity.
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In fact, with'fespect to the funding of the groundwater
cortective actions, the Board and ECA staff recognized that the
Qity did hOt have the ability to fund a study.and state and
fedefal aséistance-wouid be required. Grouhdwater,Studyl_
Republic Créosote Area, St. Louis Park, Minnesota dated
'March 12, 1975, p. 4_(A-24);_Bbard Meeting Transcript, pp.
16:16-26:25.. | o

| The United States and -the State similarly argue that
the provision in the permit which deals wifh the absence of .
prejudice to the position of any party to the NPDES permit on
the matter of the cost of remedying the soil and groundﬁatér
contamination somehow affects the'adjudiCative affirmation of
the liability of St. Louis Park for the contamination of soil
and groundwater. Brief of United States and State of Minnesota
at pp. 7, 9.

The language in the permit which deals with remedial
measures for thé soils and groundwaters does not address the
subject of liability for soil and groundwater contamination.
Rather, the permit states on page 6 that:

This permit...is without prejudice to the

position of any party on the matter of

responsibility for the cost of whatever ultimate

work needs to be done to rehabilitate or

eliminate any pollution associated to the soils

and its groundwaters.

Authorization to Discharge Under the NPDES and State Disposal
System Permit Progfam, Permit No. MN 0045489, (A-21) (emphasis

added). Viewed in the proper context, it is apparent that this
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.pafagraph was included in'thq bermit so tha£ the City'wdhld nat'
be precluded f:Om obtaining state and federal assiStance'fbr |
any additional remedial work for soil and groundwaté:
pollution. Bbarq Meéting Transcript, pp.:34:16-35:3{
Groundwater Sﬁudy Republic Creosote Area, St. Louis ParkA, 
Minnesota dated March 12, 1975, p. 4 (A-24). Board Chairman
Fiéid commented that they had préviously decided nbt to make
the.City shoulder the-entire'burdeh of the cost (Board Meeting'
Transcript, pp. 34:23-35:17) and this prévision reflected that,
and no. more.

I1I. The State-Administered NPDES Permit Program
Includes Requlation of Groundwater

~The government further argues that an NPDES permit
could not have dealt Qith groundwater under the Clean Water -
Act. It contends that the Clean water Act is limitéd to
"navigable waters."™ This construction of the statute, however,
is incorrect because it does not distinguish between the
initial federal NPDES permit program and the subsequent state
NPDES permit program. In fact, under the state NPDES permit
program, which is involved in this case, the statute actually
requires the states to address groundwater contamination as
well as contamination of navigable waters.

In order to understand the misconstruction by the

government, the general scheme of the statute must be kept in

mind. The Federal Water Pollution Control Act Amendments of
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 1972, 33 U.5.C. §§ 1251-1376 (1976 & Sdpp.lv 1981), establish a
"national bollutaht discharge elimination system," or NPDES.
Id. § 1342. According to this system, "the dischatge of any
pollutant by any perSon_shall'be unlawful." Id. sl1311(a).
However, this.bianket prohibifion is subject to the NEDES
permit'programs,'whereby a party may obtéin'authorizétion.to
discharge pollutéhté-by,applYiﬁg for an NPDES permit pursuant

to'ﬁhe programs established pursuant to § 1342. Id. § 1342,

See, id. § 1311l(a). See, Environmental Protection Agency v.

State Water Resources Control Board, 426 U.S. 200, 205 (1976)

("Under the NPDES, it is unlawful for any person to discharge a
pollutént without obtainingla permit and complying with its
terms."” (Footnote omitﬁed.));

What'the'government has failed to comprehend in its
brief is that § 1342 actually.a#thorizes two NPDES permit
programs, the initial program to be administered by the federal
Government (the EPA), and the subsequent érogram to be
administered by the states. Section 1342(a) authorizes and
requires the Administfatof of the EPA to establish an NPDES
permit program. But section 1342(b) ﬁrovides that a state may
establish its own NPDES permit program by applying for and
obtaining EPA approval of that program. Once the state has
obtained approval of its own NPDES permit program, § 1342(c)
abolishes the initial EPA program established under subsection

(a) of. § 1342. Undger the.state-run program, the state must
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submit to the EPA each pefmit that it ihteﬁds to issue, and the
EEA has a veto power over eéch permit.'_s.1342(d). The EPA
also retains general review power over the enforcement of.the
state's program. In other wofds,'the stathte establishes an
~initial federal NPDES permit progfﬁm whibh'ié to be in
operation only until the state has established and obtained
app;ovai of its own NPDES permitiprogram. .Once ﬁhe state has
established its program, the EPA ceaSéslto adﬁinister its own
proéram,.but retains :evieﬁ power over the state program.

| This understanding of the statute is the uniform

construction of the statute in the courts. See, Environmental

Protection Agency v. State Water Resources Control Board, 426

U.S. at 206-208; Shell Oil Co. v. Train, 585 F.2d 408, 410 (9th

Cir. 1978); Save the Bay Inc. v. Environmental Protection

Agency, 556 F.2d 1282, 1285 (5th Cir. 1977); Chesapeake Bay

Foundation, Inc. v. Virginia State Water Control Board, 495 F.
Supp. 1229, 1231-1232 kE.D. Va. 1980).

The importance of distinguishing between the initial,
start-up federally-administered NPDES permit program and the
state-administered NPDES program is that the scope and extent
of the state program is broader than that of the federal
program. The federal program was limited t6 "navigable
waters." However, the state program was noﬁ only permitted to
deal with groundwater and other problems, in fact the statute

actually required it to do so.
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- - With respect to the initial, fedérally-admihistered'
.program, § 1342(a) limits the authorization of the EPA to

"navigable waters," As explained in Exxon Corp. v. Train, 554

F.2d 1310, 1318 (5th Cir. 1977), a case rélied on by the
government, § 1342(a) authorizes the EPA to issue a permit "for
the discharge of'any pollutant." But § 1362(12) defiheé
'discharge of a pollutant as "any addition of any pollutant to

navigable'waters..;," . The Exxon Corp. v. Train court correctly

concludes, from this statutory language as well as the
legislative history, that the EPA~-administered NPDES permit
program was restricted to navigable waters.

In contrast, the state-administered NPDES permit
program was not limiﬁed to navigable waters. In fact, it was
required to dea; with groundwater. As previously explained;
the EPA's approval was required before the state's NPDES permit
program could become operational. Section 1342(5)(1)(D) |
prohibits the EPA from agpproving a state permit program whiéh
does not "control the disposal of pollutants into wells." as

discussed in Exxon Corp. v. Train, "deep wells" "groundwaters,"

ana "subsurface waters" are used synonymously. 554 F.2d at
1312 n. 1. That Congress intended this broader scope of the
state program is clearly indicated by the legislativé history,

which is extensively discussed in Exxon Corp. v. Train. That

court concluded that "the congressional plan was to leave

control over subsurface pollution to the states....", 554 F.2d
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“at 1322, and that "it also evidences a clear intent to leave
the éstablishment of standards and controls for groundwater'
pollution to the states....” Id. at 1325. o

. Unfbrtunately, the.government's bfief-never makes fhis
critical distinétion. Each of the cases-and legislative
history cited by its brief for the proposition that
groundﬁaters aré not inclhded in the NPDES permit program

involve the initial EPA-administered program. In Exxon Corp.

v. Train, which discusses and clarifies the differences between
the two NPDES pe;mit programs, the EPA nevertheless sought the
authority to regulate groundwater pollution in certain
circumstaﬁces. The court rejected that claim, concluding that
Congress intended to restrict regulation of groundwater
pollution to the state-administered NPDES permit program.

While a state agency was also involved in that case, the state,
'Alabama, had not yet had an EPA-approved NPDES permit program,
therefore the initial EPA NPDES permit program was still in

effect. United States v. GAF Corporation, 389 F. Supp. 1379

(S.D. Texas 1975), also involved the EPA-administered program.

United States Steel Corp. v. Train, 556 F.2d 822 (7th Cir.

1977); which concluded that groundwater pollution was subject
to the NPDES permit programs, neveﬁ makes clear the distinction
between the two NPDES programs, concluding simply that
groundwater pollution "may properly be regulated by the

permit-granting authorities pursuant to [§§ 1342(a)(3) and
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-(bji." Id. at 852. The same applies to the legiélati&e
history cited by the government. For instanéé, on page_ié of
its brief, the government'qﬁdtes a portion of the Reporf of the
Senéte Committee on Public Works. The government conéludes |
that this passégelrejecté,any regulation of groundwater
pollution undér_the NPDES pefmit 5ystem, but it fails to'méke_
thé qualification that the'Committeé was rejecting “Federallx
aggroved standérds for groundwaters" (emphasis added).

The govérnment.contends that the NPDES permit program
does hot authorize regulation of groundwater pollution. But
its constructibn of the statute utterly fails to make the
distinction between the initial EPA-administered NPDES permit
program and the subsequént'state-administe:ed NPDES permit
program, a distinction which was critical to Congress and to
the present mofion. Of course, the program in effect in this
case was the Minnesota state-adminiétered NPDES permit program,

which had been approved by the EPA in 1974. See Minnesota v.

Hoffman, 543 F.Zd 1198, 1201 n. 9 (8th Cir. 1976). .The
government's argument that it is entitled to summary judgment
because the NPDES permit program was not authorized to address
groundwater pollution is simply without merit,

IV. The Alleged Groundwater and Soil Contamination is
Associated with a "Point" Source

The government has offered an additional argument in

support of its premise that the statute requires summary
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'judgmént in its favor. -It‘contendé_thét the'grohndwate: and
soil contaminétion on thé site coula ndt'haVe ﬁatisfied.the
staiutory'requirement that the dischatge bé‘frOm a "point
'ISOurce" as that term is‘défihed in the statute. But the case-
law, which the government's brief largely ignores, ihdicétes
that'"point_source" is a broader concept than the government
‘makes it out.télbe,.and'that whether a "point sourée"-ig
present is a factual issue, precluding summaty'judgmeht.
Section 1311(a) provides that, in the absence of a
permit, "the discharge of any pollutant by any person shall be
unlawful." Section 1362(12) defines discharge of a pollutant
as "any addition of any pollutant to navigable waters gggg'ggx

point source" (emphasis added). Section 1362(12) defines point

source as "any discernible, confined and concrete conveyance."
The government concedes that "(o)bviously, the City's storm
sewer would qualify as the type of affirmative action necessarj
to create a point source. . . ." Government's Brief at 17.

But despite the presence of a point source, the government
nevertheless concludes that the NPDES permits in this case
cannot have included the groundwater and soil contamination on

the same site.

In United States v. Earth Sciences, Inc., 599 F.2d 368
(10th Cir. 1979), the court broadly interpreted the concept of
"point source." The defendant, Earth Sciences, operated a gold

leaching operation whereby a toxic substance was sprayed over
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_gold_orelﬁd sépafate the gold ffom'the ore.. Thé'process
céntaminaﬁea grouhdwater. -On-a'mqtion for'éummary judgment,
Earﬁh Sciences argued £hat_thg:e was no "point soufcé,? and the
.district court agreed. The Tenth Ci;cuit'reVersed. Reasoning
that the statuté “was'designed to reguiate to the fullest
extent possible those sources emitting pollution into rivers,
streams and iakes," ig;_at 373, the.codrt gave the concept of
point source "the broadest possible.definitiQn“. -Id. The
court-coﬁcluded from the legislative history,that a "non-point
source" referred to highway runoff, storm runoff, and othér
similar discharge where-it is "virtually impossible to isolate
to one pollutér" the source of the runoff. Id. at 371, 373.
The court essentially held that uncollected surface runoff can
be discharge of a poliutant from a point source if the source
of the discharge can be identified.

' In Sierra Club v. Abston Construction Co., 620 F.2d 41

(5th Cir. 1980), the court held that polluﬁion carried from a
strip mine to a creek in various ways, including groundwater
seepage, could constitute a poinﬁ source. In fact, the court
stated that the initial collection of materials cohbined with
gravity could constitute a point source. Id. at 45.

The alleged groundwater and soil contamination at the
former Reilly site in combination with surface runoff water,
meets the statutory definition. This is not runoff from a

highway where it is impossible to isolate or identify the
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. source of the pbllutants; one'identificablé.éité'is involved.
‘Given the broad purposes of the statute and its interprétation
by the courts, it is difficult to believe that this site could
-not.constitute'a "poiht'soufce." | B -
| - Indeed, the government concedes that the City's storﬁ
sewer constituted a point source. The gdverhment simpiy now
disagreeé with the factual determination of the hearing officer
that'the-groundwateré and soil contamination were ihcludéd-in
the point source. The hearing officer expressly found that:
The proposed discharge of surface runoff
water combined with soluable and suspended
. substances derived from the waste residues of the
former Republic Creosote site constitutes a point
source.
Hearing Examiner's Findings at 8 (A-19). Contrary to the
government's brief, the hearing examiner clearly found that the
"waste residues" already at the site, combined with the surface
runoff water, satisfy the requirement 6f a point source.

At the very least, whether a point source exists is a

factual issue, precluding summary judgment. In Sierra Club v.

Abston Constructipn Co., sugpra, the court reversed the district

court's grant of summary judgment on the ground that whether
there was a point source was a material factual issue. Iﬁ

United States v. Oxford Royal Mushroom Products, Inc., 487 F.

Supp. 852, 854 (E.D. Pa. 1980), the court held that the

"existence of a point source "is a factual question." In South

Carolina Wildlife Federation v. Alexander, 457 F. Supp. 118

~31-



(D;S.C;.1978),fthe'court denied a motion to dismiss on the
ground that whether dams constituted a point source was a
question Qf fact to be determined at trial. |

These considerations clearly indicate that the waste
résidues at the site could be, and were fegarded as a point
sqﬁrce. This is a factual déterminatidn, and one which the
,_héaiihé officer ih fact made. The government should ndf bé
allowed to reopen thié factﬁal.issﬁe. In ény'event,'whether a
point source existed is still a factual issue,.and, fhetefore,

summary judgment is inappropriate.

V. Reilly Need Not be in Privity with the Permitee

. The goéernment also contends that Kkeilly éannot rely
on the permit issued to the City of St. Louis Park because
Reilly was not in privity with the City. The government
reasons that colléteral estoppel against the government
requires mutuality of parties. But the government, in citing a
very recent Supreme Court case, fails to mention the companion
case, ot a case from the previous term which, when considered
together, indicate that ﬁutuality is not required in the
circumstances of this case.

In Nevada v. United States, U.S. -, 103 S. Ct.

2906 (1983), the federal government brought an action in 1973
to obtain additional water rights to the Truckee River, in west

central Nevada, on behalf of an Indian reservation. However,
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in 1908 Ehe:federal.goverﬁﬁent had filed a pfior-action;
referred to aslthe Orr Di;ch litigation; to“obtainza.final
decree of the water rights 6f.the same Indian reservation to
the Truckee River. A final decree was filed in 1944, from
which no appeal wasutaken.'-Thé Supreme Court held that the
federal governmenﬁ was barfed from relitigating the issue, even
as to defendants who wereinot‘partiés to the Orr Ditch
litigation. 1In féct, thé‘Nevada'Court reached this concluéion-
on res judicata grounds, despite its recognition that mutuality
is generally required for application of that doctrine. The
Court contrasted collateral estoppel, which, it noted bars "a
broader class of'iitigants.“ id. at 2918 n. 11, stating that
"mutality has been for the most part abandoned in cases
involving collateral estoppel.” 1Id. at 2925.

In 1984, the Supreme Court addressed the question of
collateral estoppel against the federal government in two cases

decided the same day. In United States v. Mendoza, U.S.

, 104 S. Ct. 568 (1984), on which the government relies, the
Supreme Court held that, for policy reasons peculiar to the
federal government, the doctrine of non-mutual offensive

collateral estoppel does not apply to the United States.

Moreover, in the companion case, United States v. Stauffer

Chemical Co., U.S. ,. 104 S. Ct. 575 (1984), the Court

held that the doctrine of mutual defensive collateral estoppel
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does apply'to the federal government.é/"The Mendoza court,
however, expressly recognized thé continuing validity'of Nevada

v. United States, 104 S. Ct. at 574 n. 8, where non-mutual

defensive estoppel by judgment had been used against the United
States. Thus, although the Supreme Cdﬁrt,has not directly

ruled on the use of non-mutual defensive collateral estdppel

against the federal government, the holdings in Nevada v.

United States and United States v. Stauffer Chemical Co.,

indicate that non-mutual defensive estopnel may properly be
applied. | |

It is also noteworthy that United States v. Méndoza

involves only the federal government, not state governments.
The policy considGerations supporting the ruling on the.faCts of
that case, which turn on the fact that the fedéral government
is involved.in litigation in various courts throughout the
country, simply do not apply to state governmenfs. State
governments are not involved in extensive litigation throughout
the country; when a state government appears in federal court,
it is much more like a private party in that respect than it is

_like the federal government,.

3/ "Offensive" collateral estoppel occurs when "a plaintiff
seeks to foreclose a defendant from relitigating an issue
the defendant has previously litigated unsuccessfully in
another action against the same or a different party,"
while "defensive" collateral estoppel occurs when "a
defendant seeks to prevent a plaintiff from relitigating an
issue the plaintiff has previously litigated unsuccessfully
in another action against the same or a different party."
United States v. Mendoza, 104 S. Ct. at 572 n. 4.
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CONCLUSION

The United States and the State of_Minnésota have nbt
:established that they are entitléd to summary judément as a
matter of law.. It also is evidence that the parties dispute
ﬁhe material fact as to whether the NPDES proceedings dealt
with surface.énd gfoundwater contamination. Under these
circumstances, summary judgment is not appiopriate.  Summary
judgment is only appropriate when there is no genuine issue as
to any material fact and the moving party is entitled to

judgment as a matter of law. - Poller v, Columbia Broadcasting

System, Inc., 368 U.S. 464, 467 (1962). These standards.

governing consideration of summary judgment motions have been
clearly and repeatedly stated by the Eighth Circuit Court of

Appeals. See, McClain v. Meier, 612 F.2d 349, 355 (8th Cir.

1979).

It has further been stated that summary judgment "is
an extreme and treacherous remedy, not to be entered unless the
movant has established its right to judgment with such clarity
as t0'leave.no room for controversy and unless the other party
is not entitled to recover under any discernible

circumstances." Vette Co. v. Aetna Casualty and Surety Co.,

612 F.24 1076, 1077 (8th Cir. 1980); see, Keys v. Lutheran

Family and Children's Services of Missouri, 668 F.2d 356 (8th
Cir. 1981). The State and the United States havé not met this

exceédingly high standard in this case. 1In fact, Reilly has
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demonstraﬁed tﬁat an administrétivé.édjudication was made on
the liability of St. Louis Park in a proceéding'which'addressed
surface water;'grdundwater and soil coﬁtamination. - Reilly has
establishéd that the State was a pérty'fo fhat adjudication and
the United States was in privity with the State and, therefore,
both parties should be'boundlby the liability.determination
which was made'in that adjudication. | '

| Accordingly, for the reasons stated above, the motion
of'Plaintiffs United States and the State of Minnesota for
summary judgment on defendant Reilly Tar & Chemical
Corporation's Third Affirmative Defense to the U.S. Complaint
and Fourth Affirmative Defense to the State's Complaint should

be denied.

Dated: March 16, 1984.
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